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STATEMENT OF JURISDICTION 
This Court has jurisdiction over this appeal pursuant to § 78-2-2(3 )(j), Utah Code 
Annotated. 
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
Issue 1: Can a trial court dismiss a Plaintiffs Complainl with prejudice under rule 
41 of the Utah Rules of Civil Procedure for failure to serve? 
Standard 1: Whether Utah law empowers a trial court to rule a certain way under the 
Utah Rules of Civil Procedure is a legal question that this Court reviews for correctness. 
See State v. Pena, 869 P.2d 932, 939 (Utah 1994). 
Issue 2: Did Judge Thorne correctly dismiss Paul Pritchett's action for failure to 
prosecute under rule 41 of the Utah Rules of Civil Procedure after Pritchett failed to 
serve or even attempt to serve Defendant? 
Standard 2: Ruling on a motion to dismiss for failure to prosecute rests with the sound 
discretion of the trial court. An appellate court reviews that decision for an abuse of that 
discretion. See Grundman v. Williams & Peterson, 685 P.2d 538 (Utah 1984) (per 
curiam); K.L.C. Inc. v. McLean, 656 P.2d 986 (Utah 1982); Wilson v. Lambert, 613 P.2d 
765 (Utah 1980). 
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DETERMINATIVE CONSTITUTIONAL PROVISIONS AND STATUTES 
Rule 41 of the Utah Rules of Civil Procedure is determinative in this action. Rule 
41 provides in relevant part: 
For failure of the plaintiff to prosecute or to comply with these rules or any 
order of court, a defendant may move for dismissal of an action or of any 
claim against him. After the plaintiff, in an action tried by the court without 
a jury, has completed the presentation of his evidence the defendant, 
without waiving his right to offer evidence in the event the motion is not 
granted, may move for a dismissal on the ground that upon the facts and the 
law the plaintiff has shown no right to relief. The court as trier of the facts 
may then determine them and render judgment against the plaintiff or may 
decline to render any judgment until the close of all the evidence. If the 
court renders judgment on the merits against the plaintiff, the court shall 
make findings as provided in Rule 52(a). Unless the court in its order for 
dismissal otherwise specifies, a dismissal under this subdivision and any 
dismissal not provided for in this rule, other than a dismissal for lack of 
jurisdiction or for improper venue or for lack of an indispensable party, 
operates as an adjudication upon the merits. 
Utah R. Civ. P. 41(b). 
STATEMENT OF THE CASE 
I. NATURE OF THE CASE. 
This case involves dismissal of Appellant Paul Pritchett's Complaint against 
Defendant OK Tires for failure to prosecute under rule 41(b) of the Utah Rules of Civil 
Procedure. On November 8, 1999, Judge William Thome entered an Order dismissing 
Pritchett's action with prejudice for failure to prosecute. See Order (attached at 1). 
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II. PROCEDURAL HISTORY. 
Appellant Paul Pritchett filed a Complaint with the Third District Court on 
October 26, 1998 alleging negligence claims against Defendant for injuries Pritchett 
allegedly sustained on October 26, 1994 (R. 88). Pritchett never served or attempted to 
serve his Complaint on OK Tires. On August 2, 1999, some nine months after filing his 
Complaint, Pritchett moved to consolidate his action with an action filed by Michael 
Burnham. (R. 82). Defendant OK Tires stipulated to the consolidation but 
contemporaneously moved the Court to dismiss Pritchett's action with prejudice for 
failure to prosecute. (R. 101). On November 8, 1999, Judge William Thome entered an 
order dismissing Pritchett's action with prejudice "for Failure to Prosecute." (R. 216); 
see Order (entered November 8, 1999) (attached at 1). Prior to Judge Thome's signing 
this Order, Pritchett filed an objection, urging the Court to dismiss Pritchett's action 
without prejudice. (R. 177); see Objection (filed October 20, 1999) (attached at 7). 
However, Judge Thome did, in fact, sign and enter the November 8, 1999 Order 
dismissing Pritchett's Complaint with prejudice. Pritchett appealed from the Court's 
Order of November 8, 1999. See Appellant Docketing Statement at \ 1. 
III. STATEMENT OF FACTS 
Paul Pritchett filed a Complaint against OK Tires alleging that he suffered injuries 
resulting from OK Tires negligence on October 28, 1998. (R. 89). Specifically, Pritchett 
alleged that OK Tires failed to install properly new tires he purchased from OK Tires, 
resulting in the tire's coming off causing an accident on October 26, 1994. (R. 89). 
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Pritchett never served or even attempted to serve OK Tires. As a result, Judge Thorne 
dismissed Pritchett's Complaint with prejudice under rule 41(b) of the Utah Rules of 
Civil Procedure. 
SUMMARY OF THE ARGUMENT 
Paul Pritchett filed a Complaint against OK Tires with the Third Judicial District 
Court on October 28, 1998-the last of day of the applicable statute of limitations for his 
causes of action against OK Tires. However, Pritchett never made any attempt to serve 
the Complaint. Approximately nine months after filing his Complaint but without having 
made any attempt to serve the Complaint or otherwise prosecute his action, Pritchett filed 
a Motion to Consolidate with a similar action filed by Michael Bumham. OK Tires 
stipulated to the Motion to Consolidate but contemporaneously moved the judge of the 
consolidated action to dismiss Pritchett's Complaint for failure to prosecute under rule 
41(b) of the Utah Rules of Civil Procedure. 
Despite Pritchett's repeated references to rule 4 of the Utah Rules of Civil 
Procedure, OK Tires did not move the Court to dismiss for failure to serve under rule 4; 
rather, as is evident from the November 8, 1999 Order signed by Judge Thome, OK Tires 
moved the Court to dismiss for failure to prosecute under rule 41 of the Utah Rules of 
Civil Procedure. Because Judge Thome did not abuse his discretion in dismissing 
Pritchett's action for failure to prosecute, this Court should affirm Judge Thome's Order 
dismissing Pritchett's Complaint with prejudice. 
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ARGUMENT 
I. AS A MATTER OF LAW, A TRIAL COURT MAY DISMISS A CAUSE OF 
ACTION UNDER RULE 41 OF THE UTAH RULES OF CIVIL 
PROCEDURE WITH PREJUDICE FOR FAILURE TO SERVE. 
This Court should affirm Judge Thome's dismissal with prejudice because a trial 
court, as a matter of law, has discretion to dismiss a plaintiffs cause of action for failure 
to prosecute under rule 41 of the Utah Rules of Civil Procedure based on the plaintiffs 
failure to serve. The Order of November 8, 1999, the Order from which Pritchett 
appeals, provides in its entirety: 
Based upon Defendant's Motion to Dismiss for Failure to Prosecute, and 
for good cause appearing therefor, 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that 
Consolidated-Plaintiff Paul Pritchett's cause of action against Defendant 
OK Tires, Inc., is hereby dismissed with prejudice. 
DATED this 8 day of Nov., 1999. 
BY THE COURT 
/s/ 
William A. Thome, District Judge 
Rule 41(b) of the Utah Rules of Civil Procedure provides in relevant part: 
For failure of the plaintiff to prosecute or to comply with these rules or any 
order of court, a defendant may move for dismissal of an action or of any 
claim against h im. . . . Unless the court in its order for dismissal otherwise 
specifies, a dismissal under this subdivision and any dismissal not provided 
for in this rule, other than a dismissal for lack of jurisdiction or for 
improper venue or for lack of an indispensable party, operates as an 
adjudication upon the merits. 
Utah R. Civ. P. 41(b) (emphasis added). Pursuant to rule 41(b), OK Tires moved the 
trial court to dismiss Pritchett's Complaint for failure to prosecute. Judge Thome 
granted that Motion on November 8, 1999. 
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Pritchett has argued that Utah law does not permit a trial court to dismiss his case 
with prejudice because the ordinary procedure when a plaintiff fails to serve his 
complaint within 120 days is to dismiss the complaint without prejudice. As support for 
this argument, Pritchett maintains that "there is no reported case in Utah which has 
dismissed a claim with prejudice for failure to prosecute a claim that was never served" 
Pritchett Opp. Memo, at 3-4 (R. 117-18). However, Pritchett has presented no authority 
prohibiting a court from dismissing with prejudice for failure to prosecute a complaint 
when the plaintiff did not serve the complaint within the prescribed time period for 
service and indeed made no attempt to effect such service. 
In contrast to Pritchett's contention, other courts have recognized that failure to 
serve a complaint may constitute a failure to prosecute: "'By mere analysis, the failure 
to serve a complaint is indeed a failure to prosecute the action. Service of the complaint 
is an opening step in the action. Omission to serve it is omission to prosecute at the very 
outset, which might be treated even more severely than omission occurring at later 
stages."' Wright v. Farlin, 42 A.D.2d 141, 143 (N.Y. Ct. App. 1973) (citation omitted). 
The Seventh Circuit has likewise recognized that failure to serve may constitute failure to 
prosecute: 
A federal district judge likewise has the discretion to dismiss a case with 
prejudice "for failure of the plaintiff to prosecute," Fed.R.Civ.P. 41(b). 
Failure to serve process within a reasonable time may amount to want of 
prosecution. 
In the present case, the district court made the "determination that 
the plaintiffs have not exercised reasonable diligence." The record does not 
disclose any attempt by the plaintiffs to justify their delay. 
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Dewey v. Farchone, 460 F.2d 1338, 1340 (7th Cir. 1972) (internal citation omitted). In a 
recent unreported decision, the Ninth Circuit recognized that a trial court may dismiss a 
case with prejudice under rule 41 of the Rules of Civil Procedure even though rule 4 
provides for dismissal without prejudice. The Court said: 
[The Plaintiff] Grillo also contends that the district court erred in 
dismissing his suit with prejudice under Fed. R. Civ. P. 41(b) for failure to 
prosecute. We review the district court's dismissal for failure to prosecute 
for abuse of discretion. Morris v. Morgan Stanley & Co., 942 F.2d 648, 
650 (9th Cir. 1991). While Grillo is correct that Fed. R. Civ. P. 4(j) 
contemplates dismissal without prejudice where service is not made within 
120 days of filing of the complaint, it is evident from the record in this case 
that the district court dismissed this case pursuant to Fed. R. Civ. P. 41(b) 
for failure to prosecute. 
Nor did the district court abuse its discretion in finding a failure to 
prosecute. Failure to effect proper service can constitute the ground for 
failure to prosecute. Anderson v. Air West, Inc., 542 F.2d 522, 525 (9th 
Cir. 1976). "Delay in serving a complaint is a particularly serious failure to 
prosecute because it affects all the defendant's preparations." Id. 
Grillo v. Nat'I Geographic Soc, 1994 U.S. App. LEXIS 9426 (9th Cir. 1994) (unreported 
decision); see also Rineer v. Seal, 1993 Del. LEXIS 471 (Del. 1993) (affirming dismissal 
of complaint under rule 41 for failure to serve). 
Although no reported Utah decision specifically holds that a trial court may 
dismiss with prejudice under rule 41 of the Utah Rules of Civil procedure for failure to 
serve, the Utah Supreme Court's decision in Wilson v. Lambert, 613 P.2d 765 (Utah 
1980), leads to this conclusion. In Wilson, the trial court dismissed the plaintiffs' petition 
to review a Utah State Engineer decision regarding certain applications for water 
appropriations under rule 41(b) for failure to prosecute. At the time the trial court 
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dismissed plaintiffs' action under rule 41(b) of the Utah Rules of Civil Procedure, a 
specific statute addressed dismissal of water appropriations actions for failure to 
prosecute. In addressing the interplay between rule 41(b) and the specific water 
appropriations statute, the Court commented: 
At no point in their argument do plaintiffs directly suggest an abuse 
of the discretion granted under the above provision. Their argument is 
addressed exclusively to the constitutional propriety and applicability of a 
specific provision of Utah water appropriation law which states: 
An action to review a decision of the state engineer may be 
dismissed upon the application of any of the parties upon the 
grounds provided in Rule 41 of the Utah Rules of Civil 
Procedure for the dismissal of actions generally and for 
failure to prosecute such action with diligence. For the 
purpose of this section, failure to prosecute a suit to final 
judgment within two years after it is filed, or, if an appeal is 
taken to the Supreme Court within three years after the filing 
of the suit, shall constitute lack of diligence. [Utah Code 
Annotated, 1953, section 73-3-15 ]. 
Implicit in their argument is the apparent assumption that the 
propriety of the trial court's dismissal of the present action must rest, if 
anywhere, on the application of this statutory provision to the present case. 
The statute, however, should not be read as the only means of application 
of the procedural rule in question to water appropriation cases-such would 
defeat the clear language of the rule, it having direct application to any 
claim against the moving party. On the contrary, it appears that, while the 
statute invokes the rule, and sets a two-year time limit for its application, 
after which dismissal is mandated under the statute, independent 
application of the rule [41] to water appropriation actions remains an 
unimpaired alternative. Thus, even assuming that it be a fact that the 
statutory provision cited is inapplicable to the case at hand, or that it is 
constitutionally improper, nothing would prevent the independent 
application of the procedural provision in question to defeat plaintiffs' 
action. 
Id. at 767-768 (internal footnotes omitted). Thus, the Wilson Court recognized that rule 
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41 of the Utah Rules of Civil Procedure empowers a trial court with discretion to dismiss 
a complaint with prejudice even if another statute or procedural rule addresses dismissal. 
Like the plaintiffs in Wilson, Pritchett strenuously argues that Judge Thorne 
improperly dismissed his complaint with prejudice because a dismissal under rule 4 of 
the Utah Rules of Civil Procedure for failure to serve within 120 days is a dismissal 
without prejudice. In so arguing, however, Pritchett entirely fails to address a trial 
judge's ultimate discretion to dismiss under rule 41(b) for failure to prosecute-discretion 
granted separate and apart from the provisions of rule 4. It seems that Pritchett assumes 
that Judge Thorne did not have the discretion to dismiss his Complaint under rule 41(b); 
however, Pritchett has cited no authority for such a holding. Indeed, the Wilson Court 
made clear that a judge maintains discretion to dismiss under rule 41(b) even if another 
law speaks to dismissal of an action. In sum, as a matter of Utah law, Judge Throne has 
discretion to dismiss Pritchett's complaint with prejudice under rule 41 of the Utah Rules 
of Civil for failure to serve. 
II. JUDGE THRONE DID NOT ABUSE HIS DISCRETION IN DISMISSING 
PLAINTIFF'S COMPLAINT FOR FAILURE TO PROSECUTE. 
This Court should affirm Judge Throne's ruling dismissing Pritchett's Complaint 
with prejudice because Judge Thorne did not abuse his discretion under rule 41. Utah 
law gives a trial judge considerable discretion in dismissing a case for failure to 
prosecute an action. See Grundman v. Williams & Peterson, 685 P.2d 538 (Utah 1984) 
("The trial court has considerable discretion in cases like this.") (per curiam); K.L.C. Inc. 
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v. McLean, 656 P.2d 986 (Utah 1982); Wilson v. Lambert, 613 P.2d 765 (Utah 1980); 
Utah Oil Co. v. Harris, 565 P.2d 1135 (Utah 1977). In Wilson v. Lambert, 613 P.2d 765 
(Utah 1980), this Utah Supreme Court made clear that under rule 41, "the disposition of 
a motion to dismiss for failure to prosecute rests with the sound discretion of the trial 
court, and that a ruling will not be upset absent a showing of abuse of that discretion." 
Id. at 767 (footnote omitted). 
Importantly, "a plaintiff in attacking a dismissal for failure to prosecute must offer 
a reasonable excuse for its lack of diligence." Meadow Fresh Farms v. Utah State Univ., 
813 P.2d 1216, 1218 (Utah Ct. App. 1991). In this case, Pritchett offers no excuse for 
his lack of diligence in prosecuting his case. Instead, Pritchett argues that a party may 
desire to have an action dismissed for failure to serve: "There may be tactical or strategic 
reasons for letting an initial filing be dismissed without service of process, with the 
expectation of using the savings statute for re-filing." Pritchett Brf. at 9. However, as 
this Court recognized, the savings statute was not enacted to further such "tactical" 
strategies by a plaintiff. In Hebertson v. Bank One, 995 P.2d 7 (Utah Ct. App. 1999), 
this Court commented on a party's similar argument that the statute's plain language 
should allow that party to avail itself of the saving statue. The Court said: 
Equally important as relying on the statute's plain language is the rule "that 
a statute should be construed as a whole, with all of its provisions 
construed to be harmonious with each other and with the overall legislative 
objective of the statute. Without the requirement that the claims be 
substantially the same, a lazy plaintiff could easily avoid the diligence that 
statutes of limitation are meant to promote by filing an action at the 
eleventh hour against anybody; then filing a notice of dismissal before 
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service or obtaining a dismissal for failure to prosecute, using the extra 
time to figure out who to sue; and then filing a new complaint a year later. 
Such a result would eviscerate our statutes of limitation and undermine 
their purpose of requiring that claims be advanced while the evidence to 
rebut them is still fresh and would burden courts and parties with "stale" 
claims, where the facts in dispute occurred so long ago that evidence was 
either forgotten or manufactured. 
Id. at 12 n.7 (internal citations and quotations marks omitted). Pritchett advances the 
same argument that this Court rejected in Hebertson. This Court should rejected 
Pritchett's argument just as it did in Hebertson. 
This Court should not permit Pritchett to avail himself of his failure to serve 
properly the only Defendant named in his action. Allowing a plaintiff to file a complaint 
to preserve the statute of limitations and not take any action on that complaint for 
approximately nine months and make no attempt to serve the defendant rewards the 
plaintiff for his inaction. The statute of limitations was long-passed when OK Tires 
received notice of Pritchett's action. By failing to serve or even attempt to serve OK 
Tires, Pritchett failed to take even the initial steps to prosecute his action. Rather than 
proceeding with his action and providing the requisite notice to OK Tires, Pritchett sat on 
his action. As evidenced in Pritchett's Brief, Pritchett made a choice not to serve OK 
Tires within the required time because he believed the Court would simply dismiss his 
action without prejudice, and he could re-file. Such a tactic represents failure to 
prosecute and prejudices defendants. More over, by admitting to this, Pritchett fails to 
offer any justifiable excuse for his delay as required byUtah law when a party challenges 
a dismissal for failure to prosecute. This Court should not reward Pritchett and punish 
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OK Tires for Pritchett's failures. Accordingly, this Court should dismiss Pritchett's 
action with prejudice and on the merits. 
III. OK TIRES DID NOT HAVE NOTICE OF PRITCHETT'S ACTION UNTIL 
MAY OF 1999 AT THE EARLIEST. 
Before Judge Thorne, Pritchett maintained that OK Tires had notice of Pritchett's 
injuries as early as May 2, 1995, when OK Tires' insurance adjustor acknowledged the 
claim. See Pritchett Memo at 4 (R. 117). However, whether OK Tires had knowledge of 
Pritchett's alleged injuries is irrelevant. Rather, OK Tires' knowledge (or lack thereof, in 
this instance) of Pritchett's Complaint is the relevant factor in this Motion to Dismiss. 
Fortunately, not all alleged injuries lead to the filing of a Complaint. 
Pritchett also argues that OK Tires had notice of the Complaint after Pritchett's 
counsel sent a letter to OK Tires' insurer indicating Pritchett filed a Complaint. Pritchett 
however misunderstands that the defendant against whom he alleged injuries is OK 
Tires-not Allied Insurance. His letter to Allied Insurance did not provide either actual or 
constructive notice to OK Tires. Despite Pritchett's attempts to argue otherwise, OK 
Tires did not receive notice of Pritchett's lawsuit until May of 1999, at the earliest, when 
counsel for Pritchett provided a copy of the Complaint at the request of OK Tires' 
counsel. That is, in May of 1999, counsel for OK Tires phoned counsel for Pritchett to 
determine whether Pritchett sued OK Tires. Discovery of the Complaint arose from OK 
Tires' affirmative action-not Pritchett's action. 
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CONCLUSION 
In sum, Pritchett filed his lawsuit on the eve of the expiration of the statute of 
limitations but failed to take any action on that complaint until another case against OK 
Tires began to proceed toward trial. Pritchett's failure to serve his complaint, even 
attempt to serve it, represents the quintessential case of failure to prosecute. This Court 
should affirm Judge Throne's dismissal with prejudice-this Court should not reward 
Pritchett for his own oversight or, worse yet, affirmative decision to delay service. 
DATED this 17th day of August, 2000. 
KIRTON & McCONKIE 
AmyS. Thomas 
Jeffrey D. Stevens 
Attorneys for Appellees 
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DISMISSING PAUL PRITCHETT'S 
CAUSE OF ACTION 
Civil No. 980906905 PI 
Judge William A. Thorne 
Case No. 980910823 
Judge J. Dennis Frederick 
Based upon Defendant's Motion to Dismiss for Failure to Prosecute, and for good cause 
appearing therefor, 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Consolidated-Plaintiff 
Paul Pritchett's cause of action against Defendant OK Tires, Inc., is hereby dismissed with 
prejudice. 
a UN-
DATED this \ day of October, 1999. 
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Scott N. Cunningham 
211 East 300 South, #216 
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MOTION TO DISMISS 
Civil No. 980906905 PI 
Judge William A. Thorne 
Case No. 980910823 
Judge J. Dennis Frederick 
Pursuant to rule 4-501 of the Utah Rules of Judicial Administration and rule 41 of the 
Utah Rules of Civil Procedure, Defendant OK Tires, Inc., by and through counsel, respectfully 
moves this Court to dismiss with prejudice and on the merits Paul Pritchett's action against OK 
Tires because Pritchett has failed to prosecute his action against OK Tires. For this reason, as 
more fully set out in the accompanying Memorandum of Points and Authorities in Support of OK 
Tires' Motion to Dismiss, this Court should dismiss with prejudice and on the merits Pritchett's 
action. 
lis Is* DATED this ' ^ day of August, 1999. 
KIRTON & McCONKIE 
PaulOi. Matthews 
Amy S. Thomas, Attorneys for 
Defendant OK Tires, Inc., 
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OF POINTS AND AUTHORITIES 
IN SUPPORT OF OK TIRES' 
MOTION TO DISMISS 
Civil No. 980906905 PI 
Judge William A. Thorne 
Case No. 980910823 
Judge J. Dennis Frederick 
Pursuant to rule 4-501 of the Utah Rules of Judicial Administration, Defendant OK Tires, 
Inc., by and through counsel, respectfully submits this Memorandum of Points and Authorities in 
Support of its Motion to Dismiss and moves this Court to dismiss with prejudice and on the 
merits Paul Pritchett's actions against OK Tires. 
Paul Pritchett filed an action against OK Tires, case number 980910823, and 
subsequently moved this Court to consolidate his action with that of Michael Burnham, which is 
case number 980906905 and is currently before this Court. Both Pritchett and Burnham have 
named OK Tires as a Defendant in their actions. OK Tires, in a pleading filed concurrently with 
this Motion to Dismiss, stipulated to consolidation. In so doing, OK Tires moves this Court to 
dismiss Pritchett's action against OK Tires for failure to prosecute. 
This Court should dismiss Pritchett's action against OK Tires because Pritchett has failed 
to prosecute his claim. Rule 41 of the Utah Rules of Civil Procedure allows a court to dismiss a 
plaintiffs action for failure to prosecute. It provides: 
For failure of the plaintiff to prosecute or to comply with these rules or any order 
of court, a defendant may move for dismissal of an action or of any claim against 
him Unless the court in its order for dismissal otherwise specifies, a 
dismissal under this subdivision and any dismissal not provided for in this rule, 
other than a dismissal for lack of jurisdiction or for improper venue or for lack of 
an indispensable party, operates as an adjudication upon the merits. 
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Utah R. Civ. P. 41(b). "Pursuant to this rule, it is held, in both state and federal practice, that the 
disposition of a motion to dismiss for failure to prosecute rests with the sound discretion of the 
trial court, and that a ruling will not be upset absent a showing of abuse of that discretion." 
Wilson v. Lambert, 613 P.2d 765 (Utah 1980). 
In this case, a motor vehicle accident underlies the basis of Pritchett's claim against OK 
Tires. That accident occurred on October 26,1994. See Pritchett Complaint at f 6. Pritchett 
thereafter, pursuant to rule 3of the Utah Rules of Civil Procedure, commenced his cause of action 
by filing a complaint in the Third District Court on October 26,1998. However, Pritchett has 
never served OK Tires. In fact, OK Tires only learned of the existence of Pritchett's actions in 
May of 1999-four years and eight months after the incident for which Pritchett now seeks 
redress. To OK Tires' knowledge, Pritchett has made no attempt to serve OK Tires contrary to 
the mandate of rule 4 of the Utah Rules of Civil Procedure which specifically requires a plaintiff 
to effect service within 120 days of his or her filing of a complaint. Thus, under this rule, 
Pritchett should have served OK Tires on or before February 22,1999. Pritchett did not do so. 
By failing to serve or even attempt to serve OK Tires, Pritchett failed to take even the initial steps 
to prosecute his action. Rather than proceeding with his action and providing the requisite notice 
to OK Tires, Pritchett sat on his action. To date, Pritchett has yet to serve OK Tires. 
This Court should dismiss Pritchett's claim with prejudice and on the merits as outlined 
in rule 41 of the Utah Rules of Civil Procedure because Pritchett has failed to prosecute his case. 
OK Tires should not have to defend against an action of which it had no notice until four and 
one-half years after its alleged wrongful conduct. This Court should not permit Pritchett to 
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escape his duty to prosecute his action and provide notice to a defendant by relying on the Utah 
Savings Statute, see Utah Code Ann. § 78-11-20, or similar provision. Apparently Pritchett 
made a choice not to serve OK Tires within the required time because he believed the Court 
would simply dismiss his action without prejudice and re-file. Such a tactic represents failure to 
prosecute and prejudices defendants. Accordingly, this Court should dismiss Pritchett's action 
with prejudice and on the merits. 
DATED this 1^ day of August, 1999. 
KIRTON & McCONKIE 
PauJ/fe. Matihews 
Aipy S. Tnomas, Attorneys for 
Defendant OK Tires, Inc., 
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MOTION TO DISMISS 
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OK TIRES, INC., 
Defendant. 
Case No. 980910823 
Judge J. Dennis Frederick 
COMES NOW Defendant Paul Pritchett, submits the following points and authorities in 
opposition to Defendant OK Tires' motion to dismiss. 
FACTS 
Defendant Pritchett makes the following factual statements based upon the corresponding 
numbered paragraphs of the Affidavit of Daniel F. Bertch: 
1. Defendant Pritchett and Plaintiff, Michael Burnham, were driver and passenger respectively 
of a Suburban truck on October 27, 1994, involved in an accident when a tire serviced by 
Defendant OK Tires suddenly came off. 
2. Defendant Pritchett first notified Defendant OK Tires of his claim for injuries through its 
insurer, Allied Insurance Group, prior to May 2,1995. Allied Insurance acknowledged notice 
of Pritchett "s claim on that date. See letter from Tim Garb, attached as Exhibit A. 
3. Intermittent correspondence and telephone conversation regarding the claim continued for 
the next several years. The claim was complicated by the fact that Defendant Pritchett had 
been in a prior accident, and a subsequent auto accident, requiring some apportionment of 
injur>; between the three accidents. 
4. With the approach of the four year time limit, Defendant Pritchett filed a lawsuit to preserve 
his claim. With that filing, another letter was sent to Allied Group. See letter to Tim Garb, 
attached as Exhibit B. 
5/ After the complaint was filed by Plaintiff, and Defendant Pritchett accepted service. 
6. Apparently Plaintiffs lawsuit against Pritchett was forwarded to Pritchett's insurer, Allstate. 
7. Allstate retained Pritchett's counsel, Mr. Turnbloom, who asked for an extension of time to 
file an answer. Plaintiffs counsel granted this. An answer was filed for Defendant Pritchett 
in November, 1998. 
8. In the meantime, Plaintiff had served Defendant OK Tires. 
9. Defendant OK Tires' prior counsel (at the same firm as present counsel) contacted Defendant 
Pritchett's counsel Bertch & Birch on the case in about February, 1999, but claimed that no 
one was defending Pritchett. She was apparently unaware of the representation of Mr. 
Pritchett by Mr. Turnbloom. 
10. Unaware that Allstate had already provided Pritchett with defense counsel, Defendant 
Pritchett's counsel Bertch & Birch tendered the defense of Pritchett to Allstate, his insurer, 
up to about mid-July, 1999. No response was received from Allstate. 
11. During this time, counsel for Defendant OK Tires continued to insist that no answer for 
Defendant Pritchett had been filed. The significance of this is that if no answer had been 
filed, a counterclaim for injuries could still be filed with that answer. 
12. While waiting for the court at the pretrial on July 27,1999, counsel for Defendant OK Tires 
continued to insist that no answer had been filed for Defendant Pritchett. At the time of the 
pretrial, it was finally determined that Mr. Turnbloom had filed an answer, but he had been 
unaware of Defendant OK Tires being represented, and failed to serve his answer on 
Defendant OK Tires. 
13. During the period of time from the filing of Defendant Pritchett's lawsuit against Defendant 
OK Tires, until the present, no discovery has been attempted of Defendant Pritchett by 
Defendant OK Tires. Specifically, no interrogatories have been sent to him, and no attempt 
to depose him has been made. 
14. No scheduling deadlines have been made, so Defendant Pritchett has not missed any 
scheduling deadlines. 
ARGUMENT 
DEFENDANT OK TIRES HAS HAD NOTICE OF DEFENDANT 
PRITCHETT'S INJURY CLAIMS SINCE MAY, 1995 AND HIS LAWSUIT 
SINCE OCTOBER, 1998 
Defendant OK Tires claims that it has had no notice of Defendant Pritchetfs injury claims 
until July 27,1999, at the pretrial conference. This is not true. The truth is that Defendant OK Tires 
has known of the injury claim for Pritchett since at least May 2, 1995, when its insurer's adjuster 
acknowledged the claim. Defendant OK Tires' insurer, Allied Group, has handled the adjustment 
of Defendant Pritchetfs claim since that time. Allied Group has adjusted Pritchetts' claim and at 
the same time, hired Ms. Thomas, the attorney who claims it had no notice of Pritchetfs injury 
claims. 
The attorney Allied Group has hired has failed to point out to the court that Allied Group has 
been aware of this lawsuit since the day following its filing, when Pritchett' s counsel Bertch & Birch 
mailed a copy of the lawsuit to it. She fails to point out that she spoke with Bertch & Birch about 
Defendant Pritchetfs claims in February, 1999. She is the one who led Defendant Pritchetfs counsel 
Bench & Birch to believe that Allstate had failed to provide defense counsel to answer for Mr. 
Pritchett. 
THE CUSTOMARY PROCEDURE WHEN PROCESS IS NOT SERVED WITHIN 
120 DAYS IS A DISMISSAL WITHOUT PREJUDICE 
Defendant OK Tires makes much of the fact that process was not served with 120 days of 
the filing. The customary procedure followed by courts in that situation is set forth in Utah Code 
Jud. Admin. R4-103(2), which directs the clerk to dismiss a case without prejudice for lack of 
prosecution absent a showing of good cause. See Panos v. Smith's Food& Drag Centers, Inc., 913 
P.2d 363 (Utah App. 1996). If a dismissal is necessary, it should conform to the court rules. There 
is no reported case in Utah which has dismissed a claim with prejudice foT failure to prosecute, a 
claim that was never served. 
CONCLUSION 
Defendant OK Tires and its insurer have been on notice of Defendant Pritchett's claims and 
injuries for over four years, since 1995. Defendant OK Tires' insurer was promptly notified of the 
lawsuit the day after it was filed. Any claim of prejudice from lack of notice must fail. The 
Legislature balanced the claims of prejudice against the needs of the injured by allowing four years 
to file a lawsuit. The Court is in no position to second guess that legislative balancing. Defendant 
Pritchett anticipated filing a counterclaim for his injuries with his answer, the same answer that 
Defendant OK Tires insisted was not yet filed. It was not until the pretrial conference that Defendant 
OK Tires and the undersigned were advised that an answer was actually filed. Having claimed that 
no answer was filed, and therefore no counterclaim made, Defendant OK Tires is now in no position 
to argue that a counterclaim should have been made. 
The motion to dismiss should be denied. 
DATED this 25th day of August, 1999. 
*n 
Daniel F. Bertch 
Attornev for Defendant Paul Pritchett 
CERTIFICATE OF MAILING 
I hereby certify that on the 25th day of August, 1999,1 mailed a true and correct copy of the 
foregoing DEFENDANT PRITCHETT'S MEMORANDUM IN OPPOSITION TO MOTION TO 
DISMISS upon the following, by depositing copies thereof in the United States mails, postage 
prepaid, addressed as follows: 
Amy Thomas 
KIRTON & McCONKIE 
60 East South Temple, #1800 
Salt Lake City, UT 84111 
Todd Turnbloom 
PERRY MALMBERG & PERRY 
99 North Main Street 
Logan, UT 84321 
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October 27, 1998 
Tim Garb 
ALLIED INSURANCE GROUP 
3098 South Highland Drive 
Salt Lake City, UT 84106 
RE Our Client Paul Pritchett 
Your Insured Big "0" Tires 
Date/Loss- 10/27/98 
Claim No 43A33203 
Dear Mr Garb 
I have filed a lawsuit in this case, due to the four year time limit. It appears that this is a 
case that should be resolved without litigation Please call me, and advise whether you wish to 
discuss settlement, or if I should just proceed with litigation. 
Sincerely, 
BERTCH & BIRCH 
Daniel F Bench 
Rocky Mountain Regional Office 
P.O. Box 5190 ln<iuran 
Denver, CO 80217-5190 msuran 
Phone: 303-366-8998 / 800-233-0394 
MAY 2 , 1995 
DAN BERTCH 
2964 W 4700 S 
#210 
SLC, UT. 84118 
Claim No: 43A33203 
Policy No: ASP 7500058490 
Date of Loss: 10/27/94 
DEAR MR. BERTCH: 
AT YOUR REQUEST I AM ENCLOSING A PRINT OUT OF THE COVERAGES AFFORDED UNDER THE 
INSURANCE POLICY OF AMC0 FOR OK TIRES, DBA BIG 0 TIRE OF WEST VALLEY. 
YOUR CLIENT PAUL PRITCHETT WAS INVOLVED IN A LOSS ON 10.27.94. I WOULD LIKE 
TO WORK TO GET HIS CLAIM FROM THIS LOSS RESOLVED WITH AS FEW COMPLICATIONS 
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REPLY MEMORANDUM IN 
SUPPORT OF DEFENDANT OK 
TIRE'S MOTION TO DISMISS 
Civil No. 980906905 PI 
Judge William A. Thorne 
Case No. 980910823 
Judge J. Dennis Frederick 
Pursuant to rule 4-501 of the Utah Rules of Judicial Administration, Defendant OK Tires, 
Inc~, ("OK Tires"), by and through the undersigned counsel, respectfully submits this Reply 
Memorandum in Support of its Motion to Dismiss. 
ARGUMENT 
Paul Pritchett asks this Court to deny Defendant OK Tires Motion to Dismiss. First, 
Pritchett contends that OK Tires had notice of his lawsuit since October of 1998. Second, 
Pritchett argues that a dismissal with prejudice for failure to prosecute is inappropriate for his 
failure to serve his Complaint. Pritchett is wrong on both counts. 
First, Pritchett contends that this Court should not dismiss his case with prejudice because 
the ordinary procedure when a plaintiff fails to serve his complaint within 120 days is to dismiss 
the complaint without prejudice. As further support for his contention that this Court should 
allow him to proceed with his action against OK Tires, Pritchett states that "there is no reported 
case in Utah which has dismissed a claim with prejudice for failure to prosecute, a claim that was 
never served" Pritchett Opp. Memo, at 3-4. However, Pritchett has presented no authority 
prohibiting a court from dismissing with prejudice for failure to prosecute a complaint when the 
plaintiff did not serve the complaint within the prescribed time period for service and indeed 
made no attempt to effect such service. 
In contrast, other courts have recognized that failure to serve a complaint may constitute a 
failure to prosecute: 
"By mere analysis, the failure to serve a complaint is indeed a failure to prosecute 
the action. Service of the complaint is an opening step in the action. Omission to 
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serve it is omission to prosecute at the very outset, which might be treated even 
more severely than omission occurring at later stages." 
Wright v. Farlin, 42 A.D.2d 141,143 (N.Y. Ct. App. 1973) (citation omitted). OK Tires did not 
have timely notice of Pritchett's action against it. This Court should not permit Pritchett to avail 
himself of his failure to serve properly the only Defendant named in his action. Nearly five years 
have elapsed since the date of the accident underlying Pritchett's alleged claims-Pritchett has 
still not served OK Tires. Allowing a plaintiff to file a complaint to preserve the statute of 
limitations and not take any action on that complaint for approximately ten month (when on July 
27,1999 counsel for Pritchett appeared at a pretrial conference in the case between Michael 
Burnham and OK Tires), and make no attempt to serve the defendant rewards the plaintiff for his 
inaction. The statute of limitations was long-passed when OK Tires received notice of Pritchett's 
action. This Court should not reward Pritchett and punish OK Tires for Pritchett's failures. 
Second, Pritchett maintains that OK Tires had notice of Pritchett's injuries as early as 
May 2,1995, when its insurance adjustor acknowledged the claim. See Pritchett Memo at 4. 
However, whether OK Tires had knowledge of Pritchett's alleged injuries is irrelevant. Rather, 
OK Tires' knowledge (or lack thereof, in this instance) of Pritchett's Complaint is the relevant 
factor in this Motion to Dismiss. Fortunately, not all alleged injuries lead to the filing of a 
Complaint. 
Pritchett also argues that OK Tires had notice of the Complaint after Pritchett's counsel 
sent a letter to OK Tires' insurer indicating Pritchett filed a Complaint. Pritchett however 
misunderstands that the defendant against whom he alleged injuries is OK Tires-not Allied 
Insurance. His letter to Allied Insurance did not provide either actual or constructive notice to 
3 
OK Tires. Despite Pritchett's attempts to argue otherwise, OK Tires did not receive notice of 
Pritchett's lawsuit until May of 1999 when counsel for Pritchett provided a copy of the 
Complaint at the request of OK Tires' counsel. That is, in May of 1999, counsel for OK Tires 
phoned counsel for Pritchett to determine whether Pritchett sued OK Tires. Discovery of the 
Complaint arose from OK Tires' affirmative action - not Pritchett's action. 
In sum, Pritchett filed his lawsuit on the eve of the expiration of the statute of limitations 
but failed to take any action on that complaint until another case against OK Tires began to 
proceed toward trial. Pritchett's failure to serve his complaint, even attempt to serve it, 
represents the quintessential case of failure to prosecute. This Court should grant OK Tires' 
Motion to Dismiss-this Court should not reward Pritchett for his own oversight or, worse yet, 
affirmative decision to delay service. 
DATED this 7~ day of September, 1999. 
KIRTON & McCONKIE 
Patil H. Matthews 
Amy S. Thomas, Attorneys for 
Defendant OK Tires, Inc., 
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I hereby certify that this ^ ^ M a y of September 1999,1 caused a true and correct copy 
of the foregoing REPLY MEMORANDUM IN SUPPORT OF DEFENDANT OK TIRE'S 
MOTION TO DISMISS to be mailed through United States mail, postage prepaid, to the 
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Scott N. Cunningham 
211 East 300 South, #216 
Salt Lake City, Utah 84111 
Todd A. Turnblom 
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Dan Bertch 
BERTCH AND BIRCH 
5296 South Commerce Drive, #100 
Salt Lake City, Utah 84107 
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Case No: 980906905 
Judge: THORNE, WILLIAM A 
Date: 9/28/99 
Clerk: yvetted 
Mr. Pritchett, plaintiff in case no. 980910823, filed a Motion for 
Order of Consolidation requesting the consolidation of his case 
with case no. 980906905 (Burnham v. OK Tires). Mr. Pritchett's 
motion has come before this Court pursuant to Rule 4-501. The 
motion to consolidate is GRANTED. The defendant, OK Tires, has 
stipulated to the consolidation, and both cases involve the same 
incident. Defendant's Motion to Dismiss Pritichett's action has 
also come before this Court pursuant to Rule 4-501. OK Tire's 
Motion to Dismiss is GRANTED. Mr. Pritch^«^2E?nbled to properly 
serve OK Tires within 120 days of filin^mj^ibmplaint as required 
by Rule 4 of the Utah Rules of Civil PJ0>c#&&£e. 
Page 1 
Case No: 980906905 
Date: Sep 28, 1999 
CERTIFICATE OF NOTIFICATION 
I certify that a copy of the attached document was sent to the 
following people for case 980906905 by the method and on the date 
specified. 
METHOD NAME 
Mail DANIEL F BERTCH 
ATTORNEY DEF 
52 96 SOUTH COMMERCE DRIVE 
SUITE 100 
SALT LAKE CITY, UT 84107 
Mail SCOTT N CUNNINGHAM 
ATTORNEY PLA 
211 East 300 South, #216 
SALT LAKE CITY UT 84111 
Mail JAN P MALMBERG 
ATTORNEY DEF 
99 NORTH MAIN STREET 
P.O. BOX 3 64 
LOGAN UT 84323-0364 
Mail PAUL H MATTHEWS 
ATTORNEY DEF 
60 EAST SOUTH TEMPLE #1800 
P.O. BOX 45120 
SALT LAKE CITY UT 841450120 
Mail AMY THOMAS 
ATTORNEY DEF 
KIRTON AND MCCONKIE 
18 00 EAGLE GATE TOWER 
SALT LAKE CITY UT 8414 5 
Mail TODD TURNBLOOM 
ATTY 
Perry Malmberg & Perry 
99 North Main Street 
Logan UT 84321 
Dated this _/£_ day of O/h/dfu^ 19 ?9 
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Case No: 980906905 
Date: Sep 28, 1999 
Page 3 (last) 
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Daniel F. Bertch (4728) 
BERTCH & BIRCH 
5296 South 300 West, Suite 100 
Salt Lake City. UT 84107 
Telephone: (801)262-5300 
Facsimile: (801) 262-2111 
Attorney for Defendant Pritchett 
IN THE THIRD DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
MICHAEL BURNHAM, OBJECTION TO PROPOSED ORDER 
Plaintiff. 
Case No. 980906905 
v. 
Judge William A. Thorne 





OK TIRES, INC., 
Defendant. 
Case No. 980910823 
Judge J. Dennis Frederick 
COMES NOW Defendant Paul Pritchett, and objects to the proposed order submitted by 
Defendant OK Tires'. The order should state that the dismissal is without prejudice. The grounds 
for the objection are as follows: 
The Court granted a dismissal because process was not served within 120 days. Defendant 
OK Tires has submitted an order dismissing the case with prejudice. This is in direct violation of 
Utah R. Civ. P. 4(b) which states: "If the summons and complaint are not timely served, the action 
shall be dismissed, without prejudice on application of any party ...". Defendant OK Tires has 
attempted to lead the court into error by submitting an order wrhich violates Rule 4. 
DATED this 20th day of October, 1999. « 
Daniel F. Bertch 
Attorney for Defendant Paul Pritchett 
CERTIFICATE OF MAILING 
I hereby certify that on the 20th day of October, 1999,1 mailed a true and correct copy of the 
foregoing DEFENDANT PRITCHETTS OBJECTION TO PROPOSED ORDER upon the 
following, by depositing copies thereof in the United States mails, postage prepaid, addressed as 
follows: 
Amy Thomas 
KIRTON & McCONKIE 
60 East South Temple, #1800 
Salt Lake City, UT 84111 
Todd Turnbloom 
PERRY MALMBERG & PERRY 
99 North Main Street 
Logan, UT 84321 
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